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Introduction
1. This Response is served in accordance with Rule 23 of the Tribunal Procedure (First Tier Tribunal) (General Regulatory Chamber) Rules 2009.

2. Matthew Davis (‘The Appellant’) is appealing against the Information Commissioner’s (‘the Commissioner’) Decision Notice. The appeal is brought under section 57 of the Freedom of Information Act 2000 (‘the Act’).
3. The Commissioner intends to oppose this appeal. The grounds upon which he relies are set out below.
Legislative Framework

4. The Act came into force on 1st January 2005.  

5. Under section 1(1) of the Act a person who has made a request to a ‘public authority’ for information is, subject to other provisions of the Act: (a) entitled to be informed in writing whether it holds the information requested (section 1(1) (a)) and (b) if it does, to have that information communicated to him (section 1(1) (b)). 

6. The duty to provide the requested information imposed under section 1(1) (b) will not arise where the information is itself exempted under provisions contained in Part II of the Act. The exemptions provided for under Part II fall into two classes: absolute exemptions and qualified exemptions. Where the information is subject to a qualified exemption, it will only be exempted from disclosure if, in all the circumstances of the case, the public interest in maintaining the exemption outweighs the public interest in disclosing the information (this is the public interest test – see section 2(2) of the Act). 
7. Section 40(2) of the Act states as follows:-
(1) Any information to which a request for information relates is exempt information if it constitutes personal data of which the applicant is the data subject. 

(2) Any information to which a request for information relates is also exempt information if— 

(a) it constitutes personal data which do not fall within subsection (1), and 

(b) either the first or the second condition below is satisfied. 

(3) The first condition is— 

(a) in a case where the information falls within any of paragraphs (a) to (d) of the definition of “data” in section 1(1) of the [1998 c. 29.] Data Protection Act 1998, that the disclosure of the information to a member of the public otherwise than under this Act would contravene— 

(i) any of the data protection principles, or 

(ii) section 10 of that Act (right to prevent processing likely to cause damage or distress), and 

(b) in any other case, that the disclosure of the information to a member of the public otherwise than under this Act would contravene any of the data protection principles if the exemptions in section 33A(1) of the [1998 c. 29.] Data Protection Act 1998 (which relate to manual data held by public authorities) were disregarded.

8. Under section 50(1) of the Act, any person may apply to the Commissioner for a decision whether, in any specified respect, a request for information made by the complainant to a public authority has been dealt with in accordance with the requirements of Part I of the Act.
9. Except where a complainant has failed to exhaust a local complaints procedure, or where the complaint is frivolous or vexatious, subject to undue delay, or has been withdrawn or abandoned, the Commissioner has a duty to consider whether the request has been dealt with in accordance with the requirements of Part I of the Act and to issue a Decision Notice to both the complainant and public authority.

10. Where the Commissioner decides that a public authority has failed to communicate information, or to provide confirmation or denial, in a case where it is required to do so by section 1(1), or has failed to comply with any of the requirements of sections 11 and 17, the Decision Notice must specify the steps which must be taken by the authority for complying with that requirement and the period within which they must be taken.

11. Where a Decision Notice has been served, the complainant or the public authority may then appeal against the Notice under s 57 of the Act.

Factual Background to this Appeal

12. The Olympic Delivery Authority (‘ODA’) has the responsibility to ensure the development of infrastructure for the 2012 Olympic Games. The ODA has noted the salaries paid to its top executives in its 2007/2008 accounts. These salaries are set out on page 2 of the Decision Notice.
Request by Complainant
13. By email dated 11 May 2009 the Appellant wrote to the Olympic Delivery Authority (‘the Authority’) making a request for information concerning the top possible bonuses of the ODA’s Executive Management Board, their performance targets and how the bonuses paid related to them (‘the request’). The exact wording of the request which is set out in paragraph 5 of the Commissioner’s Decision Notice.
14. By letter dated 8 June 2009 the Authority confirmed that it held information relevant to this request but refused to disclose it, relying on section 40(2) of the Act.
15. By letter dated 17 June 2009 the complainant requested an internal review which the Authority carried out and, by letter dated 13th July 2009 the Authority upheld its earlier decision to withhold the information.
16. The complainant complained to the Commissioner on 14th July 2009 challenging the decision to withhold the information requested. 
17. The chronology of the Commissioner’s investigation of this case is set out at paragraphs 15-20 of the Commissioner’s Decision Notice.
The Commissioner’s Decision

18. The Commissioner served a Decision Notice dated 16 December 2009 in relation to this matter on the Appellant in accordance with s. 50 of the Act. The Decision Notice upheld the application of section 40(2) of the Act to the withheld information.
The Notice of Appeal

19. The Appellant’s grounds of appeal may be summarised as follows:-
1. The Commissioner erred in concluding that the withheld information amounted to personal data.

2. The Commissioner erred in concluding that the exemption under section 40(2) of the Act was engaged in finding that disclosure would be unfair and unlawful and therefore breach the first data protection principle.
The Commissioner’s response to the Grounds of Appeal
20. Generally, the Commissioner relies on the Decision Notice as setting out his findings and the reasons for those findings. The Commissioner nevertheless makes the following observations in respect of the Appellant’s grounds of appeal:-
1. The Commissioner erred in concluding that the withheld information amounted to personal data.
21. The Appellant argues (in section 4 of his notice of appeal) that “the information requested is NOT of a personal nature but relates to their professional operations and the overall performance of the organisation.”
22. As the Commissioner set out in his Decision Notice, personal data is defined in section 1 of DPA as data “which relate to a living individual who can be identified-

(a) from those data, or

(b) from those data and other information which is in the possession of, or is likely to come into the possession of, the data controller, and includes any expression of opinion about the individual and any indication of the intentions of the data controller or any other person in respect of the individual.”
23. The Commissioner remains satisfied that the withheld information relates to living individuals and that therefore the information is personal data as defined by the DPA.

24. The Commissioner notes that the Appellant has put forward no arguments or evidence
 with his grounds of appeal in support of his contention that the withheld information does not amount to personal data, merely stating that the information is not of a personal nature but instead relates to the data subjects’ professional operations. As such, the Commissioner is not persuaded to alter the conclusion reached in his Decision Notice. 

25. In light of the above, the Commissioner invites the Tribunal to dismiss this ground of appeal.
2. The Commissioner erred in concluding that the exemption under section 40(2) of the Act was engaged in finding that disclosure would be unfair and unlawful and therefore breach the first data protection principle.
26. The Appellant has argued that the Commissioner “has miscalculated the balance between personal and professional information and, as such the processing of such data would NOT be unfair or unlawful.”
27. It is submitted that the Commissioner was correct to find in his Decision Notice that disclosure of the withheld information would be unfair and relies on the arguments he has set out in his Decision Notice in support.
28. The Commissioner notes that the Appellant has again not put forward any arguments in his grounds of appeal in support of his submission that the Commissioner should have concluded that disclosure would have been fair and lawful and not in breach of the first data protection principle or any evidence in support. As such, the Commissioner is not persuaded to depart from the conclusions he reached in his Decision Notice.
29. In light of the above, the Commissioner would also invite the Tribunal to dismiss this ground of appeal.
Late service of notice of appeal

30.     The Commissioner notes that the Appellant served his notice of appeal out of time. In this particular case, the Commissioner does not object to the Appellant being allowed to continue with the appeal.
Conclusion
31.       In light of the above, the Respondent invites the Tribunal to dismiss the Appeal.

Oral / Written hearing

32.      The Appellant has requested an oral hearing of the appeal. The Commissioner would submit that this appeal does not involve any novel arguments of law and can be decided on consideration of the papers. The Commissioner would therefore submit that this appeal is suitable for a paper hearing.
                                                                                                  XXXXXXXXXXX
DATED this 10th day of February 2010
Signed
For and on behalf of the Information Commissioner
Name and address of Respondent / Address for service:-

XXXXXXXXX
Information Commissioner’s Office

Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF

Email: XXXXXXXX@ico.gsi.gov.uk
�  The Commissioner notes that the Appellant states in section 5 of his Notice of Appeal that he will provide supporting documents “at an agreed time before the hearing”.
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